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Abstract: Changes in lifestyles and
increased consumption of unhealthy
foods have fueled a global epidemic
in obesity which in turn is triggering
the development and spread of chronic
illnesses. As such, government health
policy makers must factor obesity and
weight related diseases into an ever
expanding array of public health chal-
lenges. This essay concerns how legal
equities are achieved by governments
faced with the need to prioritize re-
sources in addressing obesity matters.
The article centers on the application
of a basic, elemental health right in ref-
erence to weight related illnesses at the
micro level, and recommends a corol-
lary obligation by government at the
macro level. The primary argument
presented is that individual health
rights are enhanced by developing
basic standards both in guiding, and
measuring the performance of public
authorities in allocating resources in
the obesity arena, as well as in other
public health priority making contexts.
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1. INTRODUCTION

Meeting obligations in health care pres-
ents difficult challenges for governments
around the globe, as they are forced to
balance individual and public needs with
tresource constraints. While limitations
in public capacities may be overcome in
part, by vision and creativity, ultimately
some type of rationing is a reality in virtu-
ally every public health system. Resource
allocation in health care is particularly
challenging as this area stands at the con-
vergence of persistent and evolving de-
mands impacted by a host of primary and
secondary variables (i.e. disease, demo-
graphics, culture, and politics). The need
to set priorities forces health policy mak-
ers to appreciate the role of law in public
health development and implementation.
This essay concerns how legal principles
impact health decision making in the
context of the recent epidemic in obesity,
a strange disease in terms of human his-
tory, but like other diseases, one layered
with complexities and dire consequenc-
es. In general terms, this piece considers
broader questions of equity in the manner
in which public authorities allocate limit-
ed resources to meet the demands of the
obesity epidemic. Specifically the article
will examine how resource limitations
are affected by a constitutional right to
health, and how those considerations
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maybe impacted through the adoption
of a defined governmental obligation in
public health, using obesity as the con-
text. The framework of analysis will be
drawn from an American and Western
concept of constitutional law, but the dis-
cussion will be generic in nature and ap-
plicable to legal systems across borders.

2. OBSERVATIONS ON OBESITY

According to the World Watch Institute,
it is estimated that the global overweight
population has surged to 1.1 billion, now
comparable to the globe’s underfed popu-
lation. While the growing list of statistics
concerning human weight must be viewed
cautiously, the trend lines are clear, name-
ly individuals across the world are mark-
edly heavier than in the past, and as a
consequence the rates of related chronic
illnesses are growing. In 2003, the Inter-
national Obesity Taskforce identified ev-
ery region in the world as being at risk for
fat related illnesses. The WHO estimates
that there 20 million people whose weight
exceeds a body mass index of 25, mak-
ing them overweight, and that there are
3 million individuals on the planet who
can be classified as obese, with a body
mass index over 30. Though both diet
related conditions, being overweight and
obese, place individuals at risk for chron-
ic health problems, it is the condition of
obesity that is of greatest concern. Obese
individuals face the prospects of prema-
ture death, as the condition results in dis-
eases such as Type 2 diabetes,

cancers and cardiovascular illness. While
serious at any age, obesity is particularly
alarming when it affects children, impact-
ing developmental capacities and spark-
ing chronic illnesses at early ages, result-
ing in shortened life spans.
Studies of the causes of obesity have un-
covered a myriad of complex, interrelat-
ed elements, from wide scale availability
of less healthy foodstuffs, to poverty, ur-
banization and changes in lifestyles, with
markedly less physical activity. Coupled
with the growing awareness of the caus-
ative factors is an expanding scientific ap-
preciation of the psychological complex-
ities of this condition, making a simple
solution to the problem unrealistic. The
increases in national obesity rates gen-
erate cost concerns in economic terms,
as well as in relationship to the years of
disability, reducing the quality of life,
as well as life expectancy. In reference
to disability adjusted life years (dalys)
a higher body mass index accounts for
16% of the burden of disease. The eco-
nomic strains placed on individual coun-
try health systems attributable to obesity
are troubling. The WHO
projects that China could lose $558 bil-

lion dollars during the next ten years due
to chronic illness attributable to diet, and
in the United States the cost of extra fat
comes in at $93 billion, 9 percent of the
national medical bill.

Governments around the world have ad-
opted a range of approaches to deal with
the increase in weight related
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disorders. At macro levels, health policy
makers have developed strategies target-
ing weight related illnesses, including
traditional health education measures,
exercise programs, food labeling, as well
as measures directed at food product pric-
ing and agriculture policies. On an indi-
vidual treatment level a range of possible
approaches exists inclusive of diet and
exercise, behavioral and drug therapies,
and even surgery. Personal weight related
treatment measures drive questions of ef-
ficacy and effectiveness, and translate not
only into broad health policy concerns,
but raise specific insurance coverage is-
sues for individuals. Whatever approach-
es are pursued at population and individu-
al levels to prevent excessive weight gain
,and deal with resultant illnesses, they
must be balanced against the realities of
resources and the range of other obliga-
tions confronted by governments.

3. INDIVIDUAL RIGHTS TO
COLLECTIVE RESPONSIBILITY
Turning to a legal focus on equity and

law in the obesity context, the most ap-
parent point of departure concerns the
application of constitutional right law
principles to this area. While not unique
to weight related illness, a constitutional
rights perspective is built around an argu-
ment that the state can neither ignore, nor
under treat individuals, suffering from
illnesses spawned by obesity, based upon
the existence of a personal right to health.
Many nations around the world have

constitutions which on their face provide
their citizens a basic, general, legal right
to health, often being more of an aspira-
tion than a firm principle. Purposely, a
foundational right to health may be limit-
ed in the language of a particular constitu-
tion. For example, a narrower health right
can be found in Bulgaria’s Constitution,
article 52, where a right to health is de-
lineated as a right to health insurance and
conditional free care, as well as an obliga-
tion of the state to promote public health.
In other instances, the right to health has
been created by judicial interpretations,
based on the spirit of the constitution in
question, as a jurisprudential construction
of the sum total of related rights. In South
Africa, a right to health emerges from
a combination of rights to life, dignity,
bodily/psychological integrity and pri-
vacy. Interestingly enough, although the
United States spends more resources than
any nation in the world on health, it has
no constitutional right to health, but rath-
er individuals claiming elemental health
rights must resort to arguments based on
matters of status or procedure in given
contexts.

No doubt, the existence of a constitu-
tionally explicit or structured right to
health is compelling from legal and policy
perspectives, and can be a lever to compel
government responses to meet individual
needs. But constitutional rights which re-
strain government activities that infringe
on life, liberty or property are easier to
apply than those which mandate
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affirmative activities particularly those
requiring significant resource expendi-
tures. Where a right to health emerges
from a generic(or limited) constitutional
health obligation, or a judicial construct,
that right may be viewed as weak or over-
ly vague, and subject to limitations. Even
if the hand of the state is compelled by
constitutional law to act, such a mandate
will be conditioned, and likely subjected
to resource compromises, as is evident
in major court decisions in the area. In
the South African case of Soobramon-
ey v. Minister of Health Kwazulu-Natal,
the Constitutional Court took the posi-
tion that a social-economic right, such as
health, was resource dependent, and that
the right itself is constricted in its appli-
cation by funding availability. The Cana-
dian Supreme Court in Auton v. British
Columbia recognized a fundamental right
of Canadians to core health services, but
ruled that the Canadian Charter of Rights
wasn’t violated by a province’s refusal to
fund certain services. In the United States
in Harris v. McRae, its Supreme Court
has recognized an individual liberty in-
terest in allowing a woman to choose an
abortion, but also has ruled that govern-
ment is under no obligation to fund this
procedure.

In terms of public policy, however, a
more developed constitutional right to
health could serve as a basis to develop
normative principles that have social val-
ue beyond individual entitlement ques-
tions. Equitable priority setting process in
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areas such as obesity would be enhanced
if constitutional rights conceptions were
expanded beyond ones that are focused
on individual need. A new, broader for-
mulation of the right to health, building
on a floor of individual liberties, should
move foundational human right concepts
into articulated government health man-
dates. As such, the focal points of the
right to health could become twofold, one
pillar resting on the individual, and the
second pillar, of equal importance, rest-
ing on the duties of the state. Thus, a re-
framed rights construct in the context of
obesity would place emphasis not just on
the specific services an individual suffer-
ing resultant chronic illnesses is entitled
to, but be fundamentally inclusive of le-
gal obligations of government in address-
ing population health matters regarding
weight related diseases.

While the jurisprudential mandate com-
pelling state obligation emerges from the
same point of constitutional origin as the
individual’s right to health, the legal re-
sponsibility on the part of government is
a distinct, logical corollary to a person-
al entitlement. Simply put, if health is a
personal right, it is government which
must promote such right, as a matter of
basic constitutional obligation. Clearly
this framework doesn’t diminish the re-
source allocation issue as the government
mandate for health is still locked into the
But the
focus of an expanded, constitutionally

realities of resource constraint.

based health duty, rests on development



of workable processes that meet a thresh-
old of rationality, and are tailored broad-
ly to the problem in question (namely
obesity). The individual right to health
of citizens suffering from obesity related
illnesses can’t be ignored, but the com-
munity based focus on the public health
needs of the overweight becomes an
equally fundamental point of obligation
and inquiry.

The issue of how governments should

make decisions that are equitable, and
procedurally appropriate, is one charac-
terized by considerable precedent. A mod-
el that may be drawn on comes out of the
widely applied 1905 American Supreme
Court case of Jacobson v. Massachusetts
which evaluates state legislation in public
health based on four factors; need, appro-
priateness, balance and harm avoidance.
The Jacobson model and variations of it,
are used frequently as a guide for deter-
mining the constitutionality of govern-
ment health actions, and could easily be
reapplied as a fourfold template to direct
governmental behavior in meeting state
public health obligations.
While the elements noted in Jacobson de-
veloped to evaluate government conduct
in the exercise of state power are helpful,
they are better related to evaluation of a
specific policy, rather than setting a cur-
rent foundation for achieving broad, pub-
lic equity. In this regard four other basic
principles should be considered to add a
second foundational element to the indi-
vidual health right. First, government

actions in dealing with major public
health matters such as obesity must be
directed to the largest number of its citi-
zens who will benefit the most from given
interventions. Secondly, conditioning the
first element, a government health man-
date should require a particular obligation
to assist those who are least able to help
themselves, namely the poor and under-
served. Third, health policy makers must
develop a reasonable scheme for address-
ing public health issues that utilizes de-
cision making methodologies, which are
empirically based and applied in a rigor-
ous manner. Related to the need for sound
decision making is the fourth element in
this scheme, the need for transparency in
decision making, so that the public , and
if need be, the courts, are clear about how
a government authority applied the pre-
vious three elements in this list. The four
elements noted (decision making for the
broadest affected public, special focus
on the poor and underserved, empirically
based actions and transparency) all oper-
ate in the shadow of resource restraint,
but collectively help achieve equities in
government decision making, and likely
would meet the dictates of constitutional
muster in most nations.

In regards to obesity, the duty of govern-
ment would be first to coalesce its activi-
ties around the largest population groups
affected by weight related illnesses. This
does not mean to suggest that numbers
alone should drive health policy, but
“greatest good for the greatest number”

208



should be an important consideration in
advancing a public health right jurispru-
dence. Government approaches to obesi-
ty may require that the “greatest good’ is
achieved by focusing on childhood obesi-
ty issues in order to forestall the develop-
ment of costly, life shortening chronic ill-
nesses. In essence health mandates aren’t
driven just by raw numbers, but rather
must be directed at the largest population
groups for which interventions are most
meaningful. The resource issues in obe-
sity illnesses are complex, as they must
be calculated in immediate and long term
ways, and undoubtedly needs in this area
will outweigh capacity. Tragically the
epidemic in obesity impacts the poor dis-
proportionately, often who are forced to
consume cheap, unhealthy foods, and as
poor people live in the cross currents of
so many other health problems, the com-
bined effects of weight related illnesses
may be dire. Equity demands that gov-
ernments have an obligation to protect
the interests of the most vulnerable, so a
key element in an expanded public health
legal mandate must be a special duty to
serve the poor and underserved.

The third requirement, application of
sound methodology to decision making,
lies at the heart of the rationing process
in dealing with obesity (and other pub-
lic health problems). The constitutional-
ly recognized obligation on the part of
governments to set priorities must reflect
current science, and be able to withstand
rigorous assessment. No doubt,
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problems concerning weight related ill-
nesses, both in prevention and treatment,
are complex and unfolding, subject to
variable approaches. Still, the right to
health should be developed in such a
manner as to require government health
policy makers to adopt standards that are
both current and measureable. Lastly, in
order for governments to meet their pub-
lic health obligations, they must do so
in a manner that is discernable, open for
all to examine, and as such, transparent.
While paternalism is certainly rooted in
the fabric of government science policy,
a fundamental sense of human rights in
health requires a level of accountability
that forces policy makers to be forthright
about how their respective positions were
developed and implemented.

4. CONCLUDING THOUGHTS

It can be argued that the individual right
to health is not only fragile, but in all too
many parts of the world ill defined or
non-existent. To build on the weak right
to health by bifurcating it into a dual con-
cept of individual and community may
only tend to further dissipate whatev-
er limited potential this reed of jurispru
dence contains. While such an argument
is understandable, the core idea presented
in this essay is built on the notion that the
current right to health focused on the in-
dividual, vital as it may be, inherently is
limited by the realities of resource. Health
becomes a more vibrant right when it is
approached



fundamentally, as both a matter of enti-
tlement and commensurate public obliga-
tion. Foundational law must be developed
to both require and guide government ac-
tors in a manner that enhances public re-
sponsibilities in health and assists in craft-
ing workable policies. The four elements
noted, broad population focus, emphasis
on the poor and underserved, empirical
soundness, and transparency, provide a
floor for guiding government health man-
dates and this proposed expansion of law
may be a mechanism for achieving fair-
ness in priority setting. Obesity presents
a timely context in which to explore cur-
rent and evolving right concepts and ex-
pansion of the elemental right to health,
as it is sadly a mirror of current and fu-
ture public health complexities where the
needs for equity are, and will continue to,
be most compelling.
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